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Endangered and Threatened Wildlife and Plants; 12-Month Finding on a Petition to List Ashy Storm-Petrel as an Endangered or Threatened Species



AGENCY:  Fish and Wildlife Service, Interior.



ACTION:  Notice of 12-month petition finding.



[bookmark: OLE_LINK1][bookmark: OLE_LINK6]SUMMARY:  We, the U.S. Fish and Wildlife Service, announce a 12-month finding on a petition to list the ashy storm-petrel (Oceanodroma homochroa) as an endangered or threatened species and to designate critical habitat under the Endangered Species Act of 1973, as amended (Act).  After review of the best available scientific and commercial information, we find that listing the ashy storm-petrel is not warranted at this time.  However, we ask the public to submit to us any new information that becomes available concerning the threats to the ashy storm-petrel or its habitat at any time.



DATES:  The finding announced in this document was made on [INSERT DATE OF FEDERAL REGISTER PUBLICATION].



ADDRESSES:  This finding is available on the Internet at http://www.regulations.gov at Docket Number FWS–R8–2013–XXXX.  Supporting documentation we used in preparing this finding is available for public inspection, by appointment, during normal business hours at the U.S. Fish and Wildlife Service, Bay-Delta Fish and Wildlife Office, 650 Capitol Mall, 8th Floor, Sacramento, CA 95814.  Please submit any new information, materials, comments, or questions concerning this finding to the above address.



FOR FURTHER INFORMATION CONTACT:  Mike Chotkowski, Field Supervisor, Bay-Delta Fish and Wildlife Office (see ADDRESSES); by telephone at 916–930–5603; or by facsimile at XXX–XXX–XXXX.  If you use a telecommunications device for the deaf (TDD), please call the Federal Information Relay Service (FIRS) at 800–877–8339.





SUPPLEMENTARY INFORMATION:



Executive Summary



Why we need to publish a rule.  Section 4(b)(3)(B) of the Act (16 U.S.C. 1531 et seq.), requires that, for any petition to revise the Federal Lists of Endangered and Threatened Wildlife and Plants that contains substantial scientific or commercial information that listing the species may be warranted, we make a finding within 12 months of the date of receipt of the petition.  In this finding, we will determine that the petitioned action is: (1) Not warranted, (2) warranted, or (3) warranted, but the immediate proposal of a regulation implementing the petitioned action is precluded by other pending proposals to determine whether species are endangered or threatened, and expeditious progress is being made to add or remove qualified species from the Federal Lists of Endangered and Threatened Wildlife and Plants.  Section 4(b)(3)(C) of the Act requires that we treat a petition for which the requested action is found to be warranted but precluded as though resubmitted on the date of such finding, that is, requiring a subsequent finding to be made within 12 months.  We must publish these 12-month findings in the Federal Register.



This finding will make a determination under the Endangered Species Act of 1973 (Act or ESA) of not warranted, warranted, or warranted, but precluded for the ashy storm-petrel.



The basis for our action.  The purpose of the species report is to provide the best available scientific and commercial information about the species so that we can evaluate whether or not the species warrants protection under the Act.  We prepared a species report for the ashy storm-petrel.  The species report represents a compilation of the best scientific and commercial data available concerning the status of the species, including the past, present, and future threats to this species.  The species report and other materials relating to this finding can be found on the Bay-Delta Fish and Wildlife Website at:  http://www.fws.gov/sfbaydelta/. 



Previous Federal Actions

	

	On October 16, 2007, we received a petition, dated October 15, 2007, from the Center for Biological Diversity, requesting that we list the ashy storm-petrel as a threatened or endangered species under the Act and that critical habitat be designated concurrently with listing.  On May 15, 2008, the Service published in the Federal Register a 90-day finding on the petition to list the ashy storm-petrel as threatened or endangered, and the 90-day finding determined that the petitioned action may be warranted (FR 28080).  On August 19, 2009, the Service announced its 12-month finding that found, after reviewing the best available scientific and commercial information, listing the ashy storm-petrel was not warranted (FR 41832).  The Center for Biological Diversity challenged this decision in the District Court of the Northern District of California on October 25, 2010 (citation).  This challenge was resolved by a September 16, 2011, Stipulation of Dismissal, based on the approval of two settlements in which the Service agreed to submit a proposed rule or a not-warranted finding regarding the ashy storm-petrel to the Federal Register by the end of Fiscal Year (September 30) 2013 (citation).  We published a notice of initiation of status review and solicitation of new information for the ashy storm-petrel in the Federal Register on November 28, 2012 (FR 70987).



Background



	The reader is directed to sections I-V of the species report for a more detailed discussion of the biology, taxonomy, life history, distribution, current conditions of the ashy storm-petrel (Service 2013; http://www.fws.gov/sfbaydelta/).  The species report evaluated the biological status of the bird and threats affecting its continued existence.  It was based upon the best available scientific and commercial data and the expert opinion of the species report team members.



	The ashy storm-petrel (Oceanodroma homochroa) is a small seabird whose known at-sea distribution ranges from about the California-Oregon Border to Islas San Benitos, Mexico.  The 32 known breeding sites of the ashy storm-petrel stretch from Point Cabrillo, Mendocino County, California to Islas Todos Santos Island, Ensenada, Mexico.  More than 90 percent of the population breeds in two population centers at South East (SE) Farallon Island and in the California Channel Islands.  Anacapa, San Miguel, Santa Cruz, Santa Rosa, San Clemente, San Nicholas, Santa Barbara, and Santa Catalina Islands comprise the Channel Islands.  Ashy storm-petrels occur at their breeding colonies nearly year-round and occur in greater numbers from February through October.  The ashy storm-petrel feeds at night on euphausiids, other krill, decapods, larval lanternfish, fish eggs, young squid, and spiny lobster.



Summary of Biological Status and Threats



	Section 4 of the Act (16 U.S.C. 1533) and implementing regulations (50 CFR 424) set forth procedures for adding species to, removing species from, or reclassifying species on the Federal Lists of Endangered and Threatened Wildlife and Plants. Under section 4(a)(1) of the Act, a species may be determined to be endangered or threatened based on any of the following five factors: 



	(A) The present or threatened destruction, modification, or curtailment of its habitat or range; 

	(B) Overutilization for commercial, recreational, scientific, or educational purposes; 

	(C) Disease or predation; 

	(D) The inadequacy of existing regulatory mechanisms; or 

	(E) Other natural or manmade factors affecting its continued existence. 



	In making this finding, information pertaining to the ashy storm-petrel in relation to the five factors provided in section 4(a)(1) of the Act is discussed below.  In considering what factors might constitute threats, we must look beyond the mere exposure of the species to the factor to determine whether the species responds to the factor in a way that causes actual impacts to the species.  If there is exposure to a factor, but no response, or only a positive response, that factor is not a threat.  If there is exposure and the species responds negatively, the factor may be a threat and we then attempt to determine how significant a threat it is.  If the threat is significant, it may drive or contribute to the risk of extinction of the species such that the species warrants listing as endangered or threatened as those terms are defined by the Act. This does not necessarily require empirical proof of a threat. The combination of exposure and some corroborating evidence of how the species is likely impacted could suffice.  The mere identification of factors that could impact a species negatively is not sufficient to compel a finding that listing is appropriate; we require evidence that these factors are operative threats that act on the species to the point that the species meets the definition of an endangered or threatened species under the Act.  



	The reader is directed to section VI of the species report for a more detailed discussion of the factors affecting ashy storm-petrel discussed below (Service 2013; http://www.fws.gov/sfbaydelta/).  The species report evaluated the biological status of the bird and threats affecting its continued existence.  It was based upon the best available scientific and commercial data and the expert opinion of the species report team members.



	The best available current information does not show any differences between the current and historical range of the ashy storm-petrel.  The known range of the ashy-storm petrel has expanded slightly in recent years, with the confirmation of breeding at new locations at the northern end of the breeding range.  Ashy storm-petrels may have been present at these locations historically, but adequate surveys had not been done to determine presence.  Therefore, we do not consider this an expansion of the historical range.  Thus, the Service considers the at-sea geographic distribution (marine range) of the ashy storm-petrel to include waters off the western coast of North America from latitude 42° N (approximately the California-Oregon State line) south to latitude 28° N (approximately Islas San Benitos, Mexico), and approximately 75 mi (120 km) out to sea from mainland and island coasts.



	The current total global (restricted to California and Mexico) population size of breeding ashy storm-petrels at all known locations is estimated at between 10,000 and 11,000 individuals. We estimate a total current global population of breeding and non-breeding individuals between about 18,700 and 20,600 birds.  This estimate only accounts for known population occurrences. Unconfirmed and potentially unknown locations are not included in the estimate, however, the existence of sizeable unknown populations (on the scale of SE Farallon or Channel Islands) is unlikely, given the considerable survey efforts that have occurred.



	Population size and productivity (nesting success) are two measures of population status, along with trends in those measures over time.  Because over 90 percent of the estimated breeding population is restricted to SE Farallon Island and the Channel Islands, and most colony data are derived from those two locations, we will focus on those locations for population trends and productivity estimates.  Research on productivity has been conducted only at SE Farallon Island and Santa Cruz Island. 



	We do not have any comparable colony size data for evaluating population trends before 1992, when standardized mist netting efforts began on SE Farralon Island. The best data available are based on the mist net population index there, and show up and down variation from 1992 to about 2001. There was then a sharp increase in the population index from 2001 to 2007 at a mean rate estimated to be about 22.5 percent per year. The population index then decreased during the 2007–2011 period at a mean rate of 5.46 percent a year. The recent pattern of lower index numbers continued in 2012, with 2012 numbers being similar to 2010 numbers. We conclude that the population is currently experiencing fluctuations due to various factors, including avian predation.  After assessing the best available scientific data, we have concluded that there is no consistent long term trend in the species’ population nesting on SE Farallon Island.  The Channel Islands population comprises an estimated 36 percent of the total ashy storm-petrel population.  We currently have no published studies of population trends on the Channel Islands.  The best available scientific and commercial information we have consists of data collected using varying methods and incomplete analyses.  The species report has more detailed information on population trends and productivity for the ashy-storm petrel (Service 2013; http://www.fws.gov/sfbaydelta/).

	

	In the species report, we present detailed discussions of current and future threats to the ashy storm-petrel, and we considered how threats categorized under each of the five factors are affecting the species.  For each threat, we describe the timing, scope, and severity.  We evaluated each of the potential threats in the species report, and we determined that climate change (ocean acidification, ocean warming, and sea level rise); invasive species; human activities; military activities; overutilization for commercial, recreational, scientific, or educational purposes; house mouse predation; skunk predation; barn owl predation; common raven predation; artificial light pollution; oil pollution; organochlorine contaminants; and ingestion of plastics are potential threats that are not having an impact on the ashy storm-petrel at the species level.  



	In our threat evaluation in the species report, we did find that burrowing owl predation and western gull predation are likely having impacts on the ashy storm-petrel at the species level.  The timing of burrowing owl predation is ongoing and the scope is large because it potentially affects the entire population on SE Farallon Island.  Burrowing owl predation on ashy storm-petrel adults on SE Farallon Island is likely having effects on the 57.72 percent of the population as a whole within the scope of this threat.  Using data collected on SE Farallon Island from 2003-2012, we made a rough estimate of the effect that burrowing owls will have on ashy storm-petrels.  Our calculations showed that around 10 percent of the ashy storm-petrel population could be eliminated over the next 40 years. However, because the ashy storm petrel is sensitive to adult survival and it is likely that not all predated wings are found and included in our calculations, it is possible that losses could be higher.  



	The timing of western gull predation is ongoing and the scope is large because it potentially affects the entire population on SE Farallon Island. Western gull predation on ashy storm-petrel adults on SE Farallon Island is likely having effects on the 57.72 percent of the population as a whole within the scope of this threat.  Using data collected on SE Farallon Island from 2003-2012, we made a rough estimate of the effects that western gulls will have on ashy storm-petrels over the next 40 years.  Our calculations showed that around 10 percent of the ashy storm-petrel population could be eliminated.  However, because the ashy storm petrel is sensitive to adult survival and it is likely that not all predated wings are found and included in our calculations, it is possible that losses could be higher. 



	There are a number of conservation measures that have taken place or are ongoing which minimize the impact on ashy storm-petrels from the potential threats listed above.  These conservation measures are detailed in the species report (Service 2013; http://www.fws.gov/sfbaydelta/) and include an invasive species eradication program on the SE Farallon Island, human visitation reduction, survey monitoring restrictions, burrowing owl translocations, a mouse eradication plan on the SE Farallon Island, island spotted skunk removal, artificial nest site construction, artificial lighting restrictions, and oil pollution regulations.

[bookmark: _GoBack]

When conducting our analysis about the potential threats affecting ashy storm-petrel, we also assess whether the species may be affected by a combination of factors.  In the species report (Service 2013; http://www.fws.gov/sfbaydelta/), we identified multiple threats that may have interrelated impacts on the ashy storm-petrel or its habitat.  In the northern portion of its range, the greatest threat to ashy storm-petrel populations is from avian predation (Factor C). On SE Farallon Island, burrowing owls and western gulls prey on ashy storm-petrels breeding on the island.  Together, these two predators have been shown to have short term population effects on the ashy storm-petrel population on the island.  Invasive New Zealand spinach (Factor A) restricts access to ashy storm-petrel nest sites for a portion of the population during the height of the breeding season, which likely results in some ashy storm-petrels remaining at the entrance of crevice breeding sites for a longer period of time.  This longer entrance time further increases vulnerability of ashy storm-petrels to avian predation from burrowing owls and western gulls (Factor C).  The current best available scientific and commercial information does not show that these impacts are resulting in a downward trend in the species population on the Farallon Islands.  



Oceanic foraging habitat is expected to have declining resources into the future.  There are a number of oceanic threats, including warming sea temperatures and ocean acidification (Factor A) that are expected to increase into the future that will affect food resources available to the ashy storm-petrel throughout its range.  As the abundance of plastics continues to increase into the future, ingestion of plastics (Factor E) by seabirds will increase in unison with the effects of climate change (Factor A).  Less food in the ocean due to warming sea temperatures and ocean acidification (Factor A) combined with plastic in the ocean (Factor E) will result in less food available to ashy storm-petrel.  Lights from offshore energy platforms and squid fishing vessels will continue to distract ashy storm-petrels within their vicinity and can result in direct collisions and mortality (Factor E); moreover, ashy storm-petrels may be more vulnerable to predation by gulls after being attracted to artificial lights (Factor C), where they concentrate around lighted boats to feed on squid.  The best available scientific and commercial information at this time does not indicate that less food availability or decreased fitness will lead to more collisions with lights that result in mortality. 

	

Sea level rise in the Channel Islands is predicted to inundate portions of sea caves, causing the future loss of nesting habitat in areas used by nesting petrels, potentially resulting in some storm-petrels not nesting, or reducing nesting populations in those caves (Factor A).  In the event of future skunk predation causing reproductive failure at any one of the caves (Factor C), and sea level rise reducing habitat for nesting populations in caves (Factor A), the Channel Islands population could suffer direct losses of populations and future breeding ability, a loss exacerbated by the lingering presence of organochlorine contaminants that have resulted in thinning of eggshells and thus impacts to hatching success (Factor E).  Mortality may result from collisions with artificial light at Offshore Energy Platforms near the Channel Islands (Factor E). The best available scientific and commercial information at this time does not indicate that sea level rise, skunk predation, or decreased fitness will lead to more collisions with lights that result in mortality.  Although we cannot fully quantify these future effects on ashy storm-petrel populations, they are expected to be negative and will likely exacerbate other threats such as avian predation (Factor C) or an oil spill (Factor E) in any location where the species aggregates.  



Efforts are underway to manage several of the potential threats described above to minimize impacts to the ashy storm-petrel; these efforts are described in detail in the species report (Service 2013; http://www.fws.gov/sfbaydelta/).  All of the potential threats could act in concert to result in cumulative stress on the ashy storm-petrel population.  However, the best available scientific and commercial information currently does not indicate that these potential threats singularly or cumulatively are resulting or will in the future result in a decline of the species or have impacts to the ashy storm-petrel at the species level.  Therefore, we do not consider the cumulative impact of these threats to the ashy storm petrel to be substantial at this time.  



Determination



	We have carefully assessed the best scientific and commercial information available regarding the past, present, and future threats to the ashy storm-petrel.   We evaluated each of the potential threats in the species report for the ashy storm petrel, and we determined that climate change (ocean acidification, ocean warming, and sea level rise); invasive species; human activities; military activities; overutilization for commercial, recreational, scientific, or educational purposes; house mouse predation; skunk predation; barn owl predation; common raven predation; artificial light pollution; oil pollution; organochlorine contaminants; and ingestion of plastics are potential threats that are not having an impact on the ashy storm-petrel at the species level.  In addition, our species report evaluated existing regulatory mechanisms and did not reveal an inadequacy of existing regulatory mechanisms for the ashy storm-petrel.  In our threat evaluation in the species report, we did find that burrowing owl predation and western gull predation may have impacts on the ashy storm-petrel at the species level, but these threats do not rise to the level of warranting listing under the Act because they only occur in one population and are not resulting in population declines at that location that are affecting the status of the species as a whole.  In addition, the historical range for ashy storm-petrel is the same as the current range, so there has not been a loss in the range of the species over time.  Finally, population trend data does not show that the ashy storm-petrel is in decline.



	The Act defines an endangered species as any species that is “in danger of extinction throughout all or a significant portion of its range” and a threatened species as any species “that is likely to become endangered throughout all or a significant portion of its range within the foreseeable future.”  Based on our analysis conducted in the species report, we find that the ashy storm-petrel is not presently in danger of extinction throughout all or a significant portion of its range.  We also find that the ashy storm-petrel is not likely to become endangered throughout all or a significant portion of its range within the foreseeable future.  On the basis of the best scientific and commercial information available, we find that the magnitude and imminence of threats do not indicate that the ashy storm-petrel is in danger of extinction (endangered), or likely to become endangered within the foreseeable future (threatened), throughout all or a significant portion of its range. Therefore, we find that listing the ashy storm-petrel throughout all of a significant portion of its range as a threatened or an endangered species is not warranted at this time.



Distinct Population Segment 



Because we determined, through our status assessment, that the ashy storm-petrel does not warrant listing throughout it range as an endangered or threatened species, we next assessed whether the ashy storm-petrel is an endangered or threatened species throughout a portion of its range.  We considered whether a distinct vertebrate population segment (DPS) or any significant portion of the ashy storm-petrel’s range meets the definition of an endangered species or is likely to become endangered in the foreseeable future (threatened).  Under the Service’s Policy Regarding the Recognition of Distinct Vertebrate Population Segments Under the Endangered Species Act (61 FR 4722, February 7, 1996), three elements are considered in the decision concerning the establishment and classification of a possible DPS.  These are applied similarly for additions to or removal from the Federal List of Endangered and Threatened Wildlife.  These elements include: 

(1) The discreteness of a population in relation to the remainder of the species to which it belongs;

(2) The significance of the population segment to the species to which it belongs; and 

(3) The population segment’s conservation status in relation to the Act’s standards for listing, delisting, or reclassification (i.e., is the population segment endangered or threatened).  



Under the DPS policy, a population segment of a vertebrate taxon may be considered discrete if it satisfies either one of the following conditions: 

(1) It is markedly separated from other populations of the same taxon as a consequence of physical, physiological, ecological, or behavioral factors.  Quantitative measures of genetic or morphological discontinuity may provide evidence of this separation.

(2) It is delimited by international governmental boundaries within which differences in control of exploitation, management of habitat, conservation status, or regulatory mechanisms exist that are significant in light of section 4(a)(1)(D) of the Act. 



We determine, based on a review of the best available information, that there are no population segments of the ashy storm-petrel that meet the discreteness conditions of the 1996 DPS policy.  Therefore, no population segments of the ashy storm-petrel qualify as a DPS under our policy and no population segments for the ashy storm-petrel are considered a listable entity under the Act. 



The DPS policy is clear that significance is analyzed only when a population segment has been identified as discrete.  Since we found that no population segments meet the discreteness element and, therefore, no population segments qualify as a DPS under the Service’s DPS policy, we will not conduct an evaluation of significance for the ashy storm-petrel.  



Significant Portion of the Range 



Under the Act and our implementing regulations, a species may warrant listing if it is endangered or threatened throughout all or a significant portion of its range.  The Act defines “endangered species” as any species which is “in danger of extinction throughout all or a significant portion of its range,” and “threatened species” as any species which is “likely to become an endangered species within the foreseeable future throughout all or a significant portion of its range.”  The definition of “species” is also relevant to this discussion.  The Act defines “species” as follows: “The term ‘species’ includes any subspecies of fish or wildlife or plants, and any distinct population segment [DPS] of any species of vertebrate fish or wildlife which interbreeds when mature.”  The phrase “significant portion of its range” (SPR) is not defined by the statute, and we have never addressed in our regulations: (1) The consequences of a determination that a species is either endangered or likely to become so throughout a significant portion of its range, but not throughout all of its range; or (2) what qualifies a portion of a range as “significant.” 



Two recent district court decisions have addressed whether the SPR language allows the Service to list or protect less than all members of a defined “species”: Defenders of Wildlife v. Salazar, 729 F. Supp. 2d 1207 (D. Mont. 2010), concerning the Service’s delisting of the Northern Rocky Mountain gray wolf (74 FR 15123, April 2, 2009); and WildEarth Guardians v. Salazar, 2010 U.S. Dist. LEXIS 105253 (D. Ariz. September 30, 2010), concerning the Service’s 2008 finding on a petition to list the Gunnison’s prairie dog (73 FR 6660, February 5, 2008).  The Service had asserted in both of these determinations that it had authority, in effect, to protect only some members of a “species,” as defined by the Act (i.e., species, subspecies, or DPS), under the Act.  Both courts ruled that the determinations were arbitrary and capricious on the grounds that this approach violated the plain and unambiguous language of the Act.  The courts concluded that reading the SPR language to allow protecting only a portion of a species’ range is inconsistent with the Act’s definition of “species.”  The courts concluded that once a determination is made that a species (i.e., species, subspecies, or DPS) meets the definition of “endangered species” or “threatened species,” it must be placed on the list in its entirety and the Act’s protections applied consistently to all members of that species (subject to modification of protections through special rules under sections 4(d) and 10(j) of the Act). 



Consistent with that interpretation, and for the purposes of this finding, we interpret the phrase “significant portion of its range” in the Act’s definitions of “endangered species” and “threatened species” to provide an independent basis for listing; thus there are two situations (or factual bases) under which a species would qualify for listing: a species may be endangered or threatened throughout all of its range; or a species may be endangered or threatened in only a significant portion of its range.  If a species is in danger of extinction throughout a significant portion of its range, the species is an “endangered species.”  The same analysis applies to “threatened species.”  Based on this interpretation and supported by existing case law, the consequence of finding that a species is endangered or threatened in only a significant portion of its range is that the entire species shall be listed as endangered or threatened, respectively, and the Act’s protections shall be applied across the species’ entire range. 



We conclude, for the purposes of this finding, that interpreting the significant portion of its range phrase as providing an independent basis for listing is the best interpretation of the Act because it is consistent with the purposes and the plain meaning of the key definitions of the Act; it does not conflict with established past agency practice (i.e., prior to the 2007 Solicitor’s Opinion), as no consistent, long-term agency practice has been established; and it is consistent with the judicial opinions that have most closely examined this issue.  Having concluded that the phrase “significant portion of its range” provides an independent basis for listing and protecting the entire species, we next turn to the meaning of “significant” to determine the threshold for when such an independent basis for listing exists. 



Although there are potentially many ways to determine whether a portion of a species’ range is “significant,” we conclude, for the purposes of this finding, that the significance of the portion of the range should be determined based on its biological contribution to the conservation of the species.  For this reason, we describe the threshold for “significant” in terms of an increase in the risk of extinction for the species.  We conclude that a biologically based definition of “significant” best conforms to the purposes of the Act, is consistent with judicial interpretations, and best ensures species’ conservation.  Thus, for the purposes of this finding, and as explained further below, a portion of the range of a species is “significant” if its contribution to the viability of the species is so important that without that portion, the species would be in danger of extinction. 



We evaluate biological significance based on the principles of conservation biology using the concepts of redundancy, resiliency, and representation.  Resiliency describes the characteristics of a species and its habitat that allow it to recover from periodic disturbance. Redundancy (having multiple populations distributed across the landscape) may be needed to provide a margin of safety for the species to withstand catastrophic events.  Representation (the range of variation found in a species) ensures that the species’ adaptive capabilities are conserved.  Redundancy, resiliency, and representation are not independent of each other, and some characteristic of a species or area may contribute to all three.  For example, distribution across a wide variety of habitat types is an indicator of representation, but it may also indicate a broad geographic distribution contributing to redundancy (decreasing the chance that any one event affects the entire species), and the likelihood that some habitat types are less susceptible to certain threats, contributing to resiliency (the ability of the species to recover from disturbance). None of these concepts is intended to be mutually exclusive, and a portion of a species’ range may be determined to be “significant” due to its contributions under any one or more of these concepts. 



For the purposes of this finding, we determine if a portion’s biological contribution is so important that the portion qualifies as “significant” by asking whether without that portion, the representation, redundancy, or resiliency of the species would be so impaired that the species would have an increased vulnerability to threats to the point that the overall species would be in danger of extinction (i.e., would be “endangered”).  Conversely, we would not consider the portion of the range at issue to be “significant” if there is sufficient resiliency, redundancy, and representation elsewhere in the species’ range that the species would not be in danger of extinction throughout its range if the population in that portion of the range in question became extirpated (extinct locally). 



We recognize that this definition of “significant” (a portion of the range of a species is “significant” if its contribution to the viability of the species is so important that without that portion, the species would be in danger of extinction) establishes a threshold that is relatively high.  On the one hand, given that the consequences of finding a species to be endangered or threatened in an significant portion of its range would be listing the species throughout its entire range, it is important to use a threshold for “significant” that is robust.  It would not be meaningful or appropriate to establish a very low threshold whereby a portion of the range can be considered “significant” even if only a negligible increase in extinction risk would result from its loss.  Because nearly any portion of a species’ range can be said to contribute some increment to a species’ viability, use of such a low threshold would require us to impose restrictions and expend conservation resources disproportionately to conservation benefit: listing would be rangewide, even if only a portion of the range of minor conservation importance to the species is imperiled.  On the other hand, it would be inappropriate to establish a threshold for “significant” that is too high.  This would be the case if the standard were, for example, that a portion of the range can be considered “significant” only if threats in that portion result in the entire species’ being currently endangered or threatened.  Such a high bar would not give the significant portion of its range phrase independent meaning, as the Ninth Circuit held in Defenders of Wildlife v. Norton, 258 F.3d 1136 (9th Cir. 2001). 



The definition of “significant” used in this finding carefully balances these concerns.  By setting a relatively high threshold, we minimize the degree to which restrictions will be imposed or resources expended that do not contribute substantially to species conservation.  But we have not set the threshold so high that the phrase “in a significant portion of its range” loses independent meaning.  Specifically, we have not set the threshold as high as it was under the interpretation presented by the Service in the Defenders litigation.  Under that interpretation, the portion of the range would have to be so important that current imperilment there would mean that the species would be currently imperiled everywhere.  Under the definition of “significant” used in this finding, the portion of the range need not rise to such an exceptionally high level of biological significance.  (We recognize that if the species is imperiled in a portion that rises to that level of biological significance, then we should conclude that the species is in fact imperiled throughout all of its range, and that we would not need to rely on the significant portion of its range language for such a listing.)  Rather, under this interpretation we ask whether the species would be endangered everywhere without that portion, i.e., if that portion were completely extirpated.  In other words, the portion of the range need not be so important that even the species being in danger of extinction in that portion would be sufficient to cause the species in the remainder of the range to be endangered; rather, the complete extirpation (in a hypothetical future) of the species in that portion would be required to cause the species in the remainder of the range to be endangered. 



The range of a species can theoretically be divided into portions in an infinite number of ways.  However, there is no purpose to analyzing portions of the range that have no reasonable potential to be significant or to analyzing portions of the range in which there is no reasonable potential for the species to be endangered or threatened.  To identify only those portions that warrant further consideration, we determine whether there is substantial information indicating that: (1) The portions may be “significant,” and (2) the species may be in danger of extinction there or likely to become so within the foreseeable future.  Depending on the biology of the species, its range, and the threats it faces, it might be more efficient for us to address the significance question first or the status question first.  Thus, if we determine that a portion of the range is not “significant,” we do not need to determine whether the species is endangered or threatened there; if we determine that the species is not endangered or threatened in a portion of its range, we do not need to determine if that portion is “significant.”  In practice, a key part of the determination that a species is in danger of extinction in a significant portion of its range is whether the threats are geographically concentrated in some way.  If the threats to the species are essentially uniform throughout its range, no portion is likely to warrant further consideration. Moreover, if any concentration of threats to the species occurs only in portions of the species’ range that clearly would not meet the biologically based definition of “significant,” such portions will not warrant further consideration. 



We evaluated the current range of the ashy storm-petrel to determine if there is any apparent geographic concentration of potential threats for the species.  We examined potential threats from climate change (ocean acidification, ocean warming, and sea level rise); invasive species; human activities; military activities; overutilization for commercial, recreational, scientific, or educational purposes; burrowing owl, western gull, house mouse, skunk, barn owl, and common raven predation; artificial light pollution; oil pollution; organochlorine contaminants; and ingestion of plastics.  We found no concentration of threats that suggests that the ashy storm-petrel may be in danger of extinction in a portion of its range.  In addition, the 32 known breeding sites of the ashy storm-petrel stretch from Mendocino County, California, to Ensenada, Mexico and these breeding sites provide for representation, redundancy, and resiliency for the ashy storm-petrel.  Therefore, we find that there is no portion of the range of ashy storm-petrel that warrants further consideration of possible endangered or threatened status under the Act.  There is no available information indicating that there has been a range contraction for ashy storm-petrel, and therefore we find that lost historical range does not constitute a significant portion of the range for this species. 





Our review of the best available scientific and commercial information indicates that the ashy storm-petrel is not in danger of extinction (endangered) nor likely to become endangered within the foreseeable future (threatened), throughout all or a significant portion of its range. Therefore, we find that listing this species as an endangered or threatened species under the Act is not warranted at this time. 



	We request that you submit any new information concerning the status of, or threats to, the ashy storm-petrel to our Bay-Delta Fish and Wildlife Office (see ADDRESSES section) whenever it becomes available.  New information will help us monitor this species and encourage its conservation.  If an emergency situation develops for this species, we will act to provide immediate protection.



Required Determinations	Comment by AMP: Do these sections stay in even though this is a not warranted?



Clarity of the Rule 



We are required by Executive Orders 12866 and 12988 and by the Presidential Memorandum of June 1, 1998, to write all rules in plain language.  This means that each rule we publish must:

	(1)  Be logically organized;

	(2)  Use the active voice to address readers directly;

	(3)  Use clear language rather than jargon;

	(4)  Be divided into short sections and sentences; and

	(5)  Use lists and tables wherever possible.



	If you feel that we have not met these requirements, send us comments by one of the methods listed in the ADDRESSES section.  To better help us revise the rule, your comments should be as specific as possible.  For example, you should tell us the numbers of the sections or paragraphs that are unclearly written, which sections or sentences are too long, the sections where you feel lists or tables would be useful, etc.



Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.)



This rule does not contain any new collections of information that require approval by OMB under the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.).  This rule will not impose recordkeeping or reporting requirements on State or local governments, individuals, businesses, or organizations.  An agency may not conduct or sponsor, and a person is not required to respond to, a collection of information unless it displays a currently valid OMB control number.



National Environmental Policy Act (42 U.S.C. 4321 et seq.)



We have determined that environmental assessments and environmental impact statements, as defined under the authority of the National Environmental Policy Act (NEPA; 42 U.S.C. 4321 et seq.), need not be prepared in connection with listing a species as an endangered or threatened species under the Endangered Species Act.  We published a notice outlining our reasons for this determination in the Federal Register on October 25, 1983 (48 FR 49244).



Government-to-Government Relationship with Tribes



In accordance with the President’s memorandum of April 29, 1994 (Government-to-Government Relations with Native American Tribal Governments; 59 FR 22951), Executive Order 13175 (Consultation and Coordination With Indian Tribal Governments), and the Department of the Interior’s manual at 512 DM 2, we readily acknowledge our responsibility to communicate meaningfully with recognized Federal Tribes on a government-to-government basis.  In accordance with Secretarial Order 3206 of June 5, 1997 (American Indian Tribal Rights, Federal-Tribal Trust Responsibilities, and the Endangered Species Act), we readily acknowledge our responsibilities to work directly with tribes in developing programs for healthy ecosystems, to acknowledge that tribal lands are not subject to the same controls as Federal public lands, to remain sensitive to Indian culture, and to make information available to tribes.  
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